
238. Furthennore, at all relevant times, DTV and/or RCA had notice and knowledge that

DISH Network sought to enter into such economic relationships with owners of the

rights to sports programming.

~
..

, ;\,~

,'';' " 239. As a direct and proximate result of the inducements and threats by DTV and RCA set

forth herein, which are continuing, such retailers and prospective retailers of consumer

electronic goods, and owners of sports programming, have not entered into economic

relationships with DISH Network that they otherwise would have entered into and/or

have cut off existing economic relationships with DISHNetwork.

240. DTV and RCA made such inducements and threats with the conscIOus intent,

maliciously, willfully, intentionally, wrongfully, tortiously and wantonly, to injure DISH

Network in its trade or business, in part in Colorado, and not with any intent to compete

legitimately.

241. The actions ofDTV and RCA have no legitimate business purpose and were without any

privilege or justification.

242. Moreover, these actions ofDTV and RCA were intended to and do constitute, among

other violations of law, an unlawful restraint of trade and an unlawful, and so far

successful, attempt to acquire, maintain and/or consolidate monopoly power.

243. As a direct and proximate result of the conduct described herein, DISH Network has

been damaged, and continues to be damaged, in its trade or business, in part in Colorado,

and has suffered, and continues to suffer, monetary loss from lost sales of goods and

services that would have been made but for DTV's tortious conduct and is threatened

with continuing and irreparable damage and/or loss.
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244.

245.

COUNT XVI

Violation of California Business and Professions Code § 17200

Plaintiffs hereby incorporate the above allegations as if fully set forth in this Count XVI

of the Complaint.

DISH Network is a direct competitor ofDTV in the High Power DBS equipment and

service markets, in part in California.

246. DTV and RCA have committed and/or conspired to commit unfair business acts and

business practices in California that offend established policy and are unethical,

oppressive, unscrupulous and/or substantially injuriolis to consumers.

247. The acts and/or practices of DTV and RCA, committed in California and having a

substantial effect on commerce, threaten an incipient violation of antitrust law and

violate the policy and spirit of antitrust laws because their effects are comparable to or

the same as a violation of antitrust laws and significantly threaten or harm competition.

248. DISHNetwork has suffered, and continues to suffer, injuries from such unfair acts and

practices in violation ofthe California Business and Professions Code §§ 17200, et seq .,

and is threatened with continuing and irreparable damage and/or loss.

249. Plaintiffs hereby incorporate the above allegations as iffully set forth in this Count XVII

of the Complaint.

COUNT XVII

Injurious Falsehood & Business Disparagement

250. Plaintiffs hereby incorporate the above allegations as iffully set forth in this Count XVII

of the Complaint.

51



251. As alleged herein, DTV has made false statements regarding DISHNetwork.

252. These statements were published to third parties including retailers ofHigh Power DBS

equipment and actual and potential consumers of High Power DBS service.

253. In making these statements, DTV intended to injure DISHNetwork's pecuniary interests

by attempting to convince retailers of High Power DBS equipment and actual and

potential consumers of High Power DBS service not to deal with DISH Network.

254. HDTV recognized that the statements would likely injure and/or were intended to injure

DISH Network's pecuniary interests.

255. Such statements were made maliciously, willfully and wanton.

256. DTV knew the statements were false at the time that it made the statements

257. DISH Network suffered, and continues to suffer, pecuniary loss and/or damage as a

direct and proximate result ofDTV's injurious falsehoods.

COUNT XVIII

Unfair Competition

258. .Plaintiffs hereby incorporate the above allegations as iffully set forth in this Count XVIII

of the Complaint.

259. DTV's actions are all illegal and intended to adversely affect the market position of

DISH Network.

260. DTV's actions in disparaging DISH Network, in asking retailers and manufacturers to

discriminate against and exclude DISHNetwork from the marketplace are improper and

violate common law rules supporting competition and thus are intended to obtain an

unfair competitive advantage.
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261. DISH Network is entitled to fairly compete in the marketplace, and the acts and words

of DTV as described in this Complaint are designed to unfairly attack, disparage and

hann the reputation and business prospects of DISH Network for the sole purpose of

providing DTV with an unfair advantage in competing for High Power DBS subscribers.

262.

263.

As a direct and proximate result ofthe improper acts of the defendants described herein,

DTV has been able to unfairly maintain, exploit and consolidate its market position and

has damaged the business reputation and competitive position ofDISHNetwork which

has suffered, and continues to suffer, monetary loss and/or damage to its goodwill for

which it is entitled to monetary recovery.

DISHNetwork is also entitled to an injunction against DTV and the other defendants to

enjoin this illegal conduct.

DEMAND FOR JURY TRIAL

264. Plaintiffs request that this matter be tried before a jury.

PRAYER FOR RELIEF

As relief on the foregoing claims, plaintiffs request that the Court and/or jury:

A. Declare that the existing agreements betweenDTV, RCA, Hughes Network Systems,

and/or other manufacturers and retailers, which preclude DISHNetwork from selling

its product to retailers, violate Section Two of the Sherman Act, are illegal and

unenforceable and that further adherence to these agreements is prohibited;
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B. Enjoin defendants, both preliminarily and permanently, from entering into or

adhering to any agreements with retailers ofHigh Power DBS receiving equipment

whereby defendants, or any of them, would pay retailers or offer them other benefits

in exchange for the retailer's promise not to carry the DISHNetwork service or any

DISH Network-compatible equipment;

C. Enjoin defendants, both preliminary and permanently, from engaging in predatory,

anti-competitive conduct with the specific intent to destroy DISH Network as a

competitor;

D. Declare that the existing agreements between DTV, RCA and/or othermanufacturers,

in which RCA and/or other manufacturers ofHigh Power DBS receiving equipment

are prevented or prohibited from developing or manufacturing High Power DBS

receiving equipment that is also capable ofreceiving DISHNetwork programming,

violate Section One of the Sherman Act and are void;

E. Enjoin defendants, both preliminarily and permanently, from threatening retailers of

High Power DBS receiving equipment and services by refusing to permit such

retailers to the sell DTV-compatible receiving equipment or services unless the

retailers agree not to carry the DISH Network or any DISH Network-compatible

equipment;

F. Declare that the agreements among DTV and RCA and/or other television

manufacturers tying the sale of television sets to the purchase of High Power DBS

receiving equipment compatible only with DTV High Power DBS service or
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providing for the incorporation internally within the television sets of High Power

DBS receiving equipment compatible onlywith DIV service, are illegal, and prohibit

further adherence to these agreements;

Enjoin DIV and RCA, both preliminarily and permanently, from entering into or

adhering to any agreements tying the sale of television sets to the purchase of High

Power DBS receiving equipment compatible only with DTV High Power DBS

service, or providing for the incorporation internally within television sets of High

Power DBS receiving equipment compatible only with DIV service;

H. Enjoin DTV, both preliminarily and permanently, from entering into or adhering to

any agreements with manufacturers of High Power DBS receiving equipment that

preclude such manufacturers from producingDISHNetwork-compatible equipment,

..,.

or from otherwise inducing or coercing such manufacturers not to produce DISH

Network-compatible High Power DBS receiving equipment;

I. Declare that the agreements between DIV and the NFL, the NBA and/or other sports

leagues or providers of sports programming, under which DISH Network is

precluded from a fair opportunity to compete for the rights to carry such

programming, are illegal;

J. Enjoin DIV, both preliminarily and permanently, from entering into or adhering to

any agreements with the NFL, NBA and/or other sports leagues or providers ofsports

programming under which DISH Network is precluded from a fair opportunity to

compete for the right to carry such programming;
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K. Enjoin DIY, both preliminarily and permanently, from making any false and/or

misleading descriptions or representations of fact that misrepresent the nature,

characteristics and/or qualities ofDISH Network's goods, services or commercial

activities;

."\f}

1.

M.

N.

Order DIY to remove from its website or any other advertising material any false,

and/or misleading descriptions or representations offact that misrePresent the natUre,

characteristics and/or qualities ofDISH Network's goods, services or commercial

activities;

Enjoin DIY, both preliminarily and permanently, from passing off manufactured

goods to consumers without revealing its own ownership interest in such

manufacturers;

Enjoin DIY, both preliminarily and permanently, from paying money to a

manufacturer to induce it to build equipment that IS suitable only for DIY-

compatible satellite service;

O. Order DIY and other defendants to provide to DISHNetwork an accounting of all

profits obtained from the illegal activity described in this Complaint;

p, Order defendants to pay in-kind those illegal profits to DISH Network or to the

registry of the Court to be used for a public purpose;

Q, Order defendants to pay to DISH Network damages III a sum necessary to

compensate it for its loss of sales and/or damage to its goodwill and business

reputation;
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R. Enjoin DTY, both preliminarily and pennanently, from disparaging the goods,

services, property and/or business of DISH Network by false and/or misleading

misrepresentations of fact, or any other unfair competition or deceptive trade

practices;

S. Declare that the existing agreements between DTY, RCA and/or othermanufacturers

and retailers, which preclude DISH Network from selling its product to retailers,

violate Section 6-4-105 ofthe Colorado Revised Statutes;

T. Declare that the existing agreements between DTY, RCA and/or other manufacturers

and retailers, which preclude DISH Network from selling its product to retailers,

violate Section 6-4-104 of the Colorado Revised Statutes;

u. Declare that DTY and RCA have tortiously interfered with the contractual

relationships between DISH Network and various retailers, and award damages to

DISHNetwork accordingly;

Y. Declare that DTY and RCA have tortiously interfered with the economIc

relationships, prospective contractual relations and/or business expectancy between

DISH Network and various retailers, and award damages to DISH Network

accordingly;

w. Award DISH Network damages to compensate for the monetary loss of the sale of

goods and services that would have been made but for DTY's tortious conduct;

x. Declare that defendants have violated Section 17200 ofthe California Business and

Professions Code;
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Y. Enjoin defendants, both preliminarily and permanently, from committing or

•

z.

conspiring to commit unfair business acts and business practices against DISH

Network in California;

Enjoin DTV, both preliminarily and permanently, from making any disparaging or

false statements regarding DISHNetwork;

AA. Declare that defendants have engaged in unfair competition;

BB. Enjoin defendants from committing or engaging in any acts that constitute unfair

competition;

CC. Order defendants to recall any merchandise or equipment that has been illegally

placed into the stream of commerce as the result ofany unfair competition or illegal

monopolization;

DD. Award DISH Network, after a trial before a jury, any and all damages, including

treble damages and/or punitive damages, to which DISH Network may show itself

entitled;

EE. Award DISHNetwork its costs, including reasonable attorneys' fees, and any other

relief, in law or equity, to which DISH Network may show itself entitled.
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Respectfully submitted this _1_ day of rL6.....4~'1 ,2000.

T. WADE WELCH & ASSOCIATES

~LV~ 1A.JJd. 4, LL.-.<jO~
T. Wade Welch
2401 Fountainview, Suite 215
Houston, Texas 77057
(713) 952-4334
(713) 952-4994 (fax)

SQUIRES, SANDERS & DEMPSEY L.L.P.
Mark A. Nadeau
40 North Central Avenue, Suite 2700
Phoenix, Arizona 85004
(602) 528-4000
(602) 253-8129 (faJ<)

ATTORNEYSFORPLAlNT~S

Plaintiffs' Address:
David K. Moskowitz, Esq.
General Counsel and Vice President
EchoStar Communications Corporation
EchoStar Satellite Corporation
EchoStar Technologies Corporation
5701 S. Santa Fe
Littleton, Colorado 80120
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HtC'6DEC E ZII

1.'\ THE l'~ITE!) STATES DISTRICT ('OLRT
FOR THE DISTRJCT Of COLORADO

Ci\il AC!lOI1 ~o. O()-f.:-~I:

Plaintiffs.

ECHOSTAR COW'vIL""iICATlO'\S CORPORA TlO\".

J'\t'\'ada corporation:

ECHOSTAR SA TELLITE CORPOR.t.. TlQl\. a Coloradc' corporation:
and ECHOSTA.R TECH\iOLOG1ES CORPOR.".TICl:\. a Texa, ,wporatioftECEiVED

FEB 2 \) 2ii02
'....l:t<Ai. LllIiMUiVIllAT..., 00I.fIIII_

:JffICE rl'lIlI' :~AR\I

DIRECT\' E'\TERPRlSES. P:\c., a Delaware corporation:

OIRECT\'. J'.ic.. a California corporation: DIRECTV

\-1ERCH.-\.\"DISGG. r.-;c.. a Delaware cO'Poration:

DIRECTV OPERATlO!'\S. INC., a Califomia corporation:

HL;GHES \ET\\'ORK SYSTEMS. a Dela\\are corporation:
TI-IOMSO\" CO;\SL"'vIER ELECTRO,\lCS, I'-:c..
d/h 'a. RCA a Oela\\'are corporation:'

RADIOSHACK CORPOR.A.TIO,\, a Delaware corporation:

CIRCLIT ClTY STOR.ES r>;c.. a Virginia corporation:

and BEST BL'y CO .. f\c.. a Minnesota corporation.

Defendants,

A\IE.:\DED CO.\IPLAI.\'T

.feR\· TRlAL DE.\lA.\'DED

PlaII1l; ffs EchoS tar COl11lll unicariolls Corporatiol1. Eclh1S :ar Satell iIe Corp\1ration and

EchoStar Tdl;lOlo~i~5 Corporation (collecli\·ely. "EchoStar" or "Pl:iillliffs··1. b~ and thn1ugh

their allorne:-s. Boies, Schiller & Fkxner LLP and T. \hde \\'eic'l "'- .-\.ssocia!~s. h;'ing this

---JCtl0n J~Clinst O~iendallls DirecT\' Enterprises. Inc.: DirecT\'. he.: DirccT\' \1~;·,h:mdisil1~. ,~l'i
'1 ;d:·-" ..
~
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or the "Dlre~T\' Defendants" I: Thomson Consumer EIe~tronics. Inc. d!b'a RC4. ("RCA",: and

RadioShach Comoration ("RadioShack",: Circuil Cil\ SlClres. Inc. . "Circui; Cil\ ",: alll: Eks: Bu\'. . '.

Co.. Inc. ("Best Bu:", (the "'\alional Exclusive Retailers'" and coli~~tivel\ w'itn tne Dir~cT\'

9dendants and RCA. the ··Defencan"··I. and allege. upon informal ion as to thems~l\e, Jlh'

statements made in their presence. and upon infomlation and heJi~r as to all other l11~n",:·s. :"

PRELl~H'\.-\R Y STATE;\lE"T

I. This action arises from DirecT\"s illegal effons w preclude comp~:iti'1n on .he

m~rits in the market for high'power dire~t broadcast satellile ("DBS") tele,-ision equipl11en: and

service. Since the inception of high-power DBS sen·ice. Direcn' has occupied a dominant

l11ark~t position. initially, and for a period of approximatel,· eighteen momhs. Dire~T\' was the

sole pro,-ider of high-power DBS sen ice in the Lnited States..-\fter EchoStar"s entry imroJuced

the potential for competition in the High·Power DBS Market. Direcn' decided w'here'er

possible to prevent competition on the merits. and !l' engage in a I'lmem of exclusi,1nJ;'y and

predatory conduct that utilized its preexisting dominance (and m~intained thm don,inJncei. .4.S;l

result. Dir~cTV still occupies a 65 0
.0 share of the market for high-n,,,,-er DSS equipment ~nd

DirecT\"s exclusiL111alT and predatory conduct consists. al11c,ng other \h;:l~;. ,'!"

interrelated coerc;"e threats and anifj;:ialh' inflated payments:



lal To induce ma.io~ national electronic:, r~laiier, RJdioShack. Circuil City
ane: Best Buy (tile ""ational Exclusi,c Retailer,,"', wl:1oycott DirecT\"s

competitors and their superior altematl ve products. including EchoStar" s
UISH .'\elwork:

(1:1, TCI keep other retailers. includinc num~rous national and local electronics
retailers. from distributing EchoStar"' seniceo and EchoStar-compatible
equipment:

IC I To bar the :\ational Football League, "\FL", and other professional spons
leagues from contracting with EchoSta:·. and frol11 eYen entenaining
potential offers that EchoStar may wish to make in the future:

(d) To pre'ent RCA and other manufacturers of hi~h-definilion tele,·isions
("HDTVs"j from making their HDTi·, compatible with high-pov.'er DBS
ser,ice other than DirecTV' s: and

(e I To ensure that HDTV s produced l:1y RC A and other manufacturers are not
sold by retailers that choose to sell EchoStar products and sen·ices.

o. The .'\ational Exclusive Retailers haye not l11e:'el, acceded to DirecTV's threats

and inducements. but haye done sO,mutually and by horizontal agreement: they ha'·e mutually

agreed that each \\·ill carry only the DBS products and senic~s QJ. DirecT\·. and not of any other

high-po\\er DBS pro\·ider. In a freely competitive market. th~ natural incenti'·es of retailers are

to offer the highest quality products, thereby both ensuring c,lnsumers' welfare as \\ell their OV.11

competitiveness \\·ith other retailers doing the same. By rcllh',ing the principal threat to which

indi,·idual acquiescence to DirecTV's tenns would other\\:,~ ~x~,'se anyone ofthem-- the

threat that a competing retailer of comparable statute \\·ouk! 'l:::;i~tell competition. and gain

compeliti1e aJ'antage. by carrying EchoStar's superior p:\,:L,~:; and sei"\ices --the bo'cotl of



i)lr~cT\··s ili~ll-power DBS wmrclilOr ha,; undercut the· rt::taikr": (lrdinary competitive

incentive. and with i! the consumer henefit, 1l ordinaril~ ~~n~ratcs.

in addition 10 j(linim: the cnnsl1irac\. Dire,TY ha, tacilitated th" h"\co!". . - . - .. ..

:ncludin~ b~ acting as conaull for some ofth~ requisit~ assurance, amon~ the horizon~ali\" ,elated

panies" Over and above adh~ring 10 th~ temlS (Irthe hnycotl. the \uiional E:\clusl\"~ R~laii~r,

prollde infonllation 10 DirecT\· about retailers w"ho carry compctin~ good,. such :lS Ech(IS~ar

eguipmem and sen"ice. so that DirecT\" mal" terminate their com,act, and otherwise penaiize

them. including by withholding from them mon~: anributable 1\1 th~ir pa,1 sales <,r DirecT\·

products. and h~ acting in concen with others 10 depri\·e Ihem ,,( "ccess [0 ,'ther iml'(Il"ianl

products.

5. Defendants· conduct has successfull: roreclos~d c,'mp~tition in the most

significant high-power DBS equipment and sen"ice distribution channels..-\Ithough EchoSlar

ha, grown remarkably since launching its DISH \:et\\ork in :\ 13r,11 1996. DirecT\·· s

anricompetili\"e and unlawful conduct has imposed heightened Cll;l5 on EchoStar and otherwise

erected subst~lHial impediments to EchoStars ability to offer iI, ;~lperior product and to ,);tH·ide

consumers" ith the (superior) alternatives and options thaI 3 C"i11~);;titi\"e regime is des;gl1~d 10

l11a~e :l\"aiiable. Despite EchoStar·s success. DT\··, anl;-COI11I)~li:i\C :lone illegal conducl h:ls

prelemed. and cOl1linues 1(l pre\em. EchoSI3r frolll gaining Cl~S~,':~;~~5 f,l[ ils sen ices an,~ i"

cOl11Q~lin" "itl1 Direcn· in the Hi~h-Po\\-er DBS m:lrket. - ... .

I
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t) .-\, a r~sult of their predatory. unreasonable ane p~~ ;,' iiie~ai conGu::. Del~ndants

have depnved millIOns of consumers of a meaningful choice on th~ me;·its amon~ ~ompeling

hl~n-p(1\\e:' DSS equipment and sen·ic~. imposing exrellsiw ham: ,;,;'the t:Tl~ the a:Hit~us: i3WS

were desq;ned lp Dre\ ~nt.

PART1ES

Plaintiff EchoStar Communicatiolls Corporati(11~ "::':'C", is ~ \'~\:;~a

corporation. ECC is ~ leadin~ high-power DBS programming ;c' _c :'1'0' ide:',

S, Piai11liff E.:hoStar Satellite Corporation ("ESC', :,., C'iorau,' ,:,'~::,,':·ati(ll1.

Q. ECC and ESC ha"e their principal place ofbusi:·.~,.' .': ~~U! S(\l::i~ S:ll1\J Fe.

Littleton. Colorado ~O 120.

In. Plaintiff EchoStar Technologies Corporation r'E :".' is J Tex~:, :;,:-;,,\ra:iol~ :hal

is a who!!: owned subsidiary ofEC;:C. ETC is a leader in the ;i~,: 'l;"i1-l~.:h ~;g;:a' 33idiile

receiver desi~n. ETC desillns. enllineers and o"ersees the mal1l::·::,...."'tlc: ofh:~;,-::','\l"e~ DBS
~ - - - -'

dish antennas. recei"ers and other digital equipment that pem,i: .'"..-'::·;i'~r;:c :·e:~: .. ~ ECCs

in Engle\\·ood. Colorado.

II. Defendants DirecTV Enterprises. Inc. and DireL ;", '; e~:;",nj,.,::~c:.. ;K r~

D~la\\are corpo~ationswith their principal place ofbusil1~s, Je ::~,
, . ..

.. ::i~~""~:·:;';': .--::;:: ..\:~>. _,



.,
[}et~nda11l, Dir~~T\·. Inc. and DirecTY Oper::ni,,"'. Inc. are Calil'omia

corro;'alion, \\iti-, ti1~" principal place ofbLlsiness at ::30 E. Impe:'ia! Higlmay. Ei S~gundo.

Cailfomia '!L;:~:' DirecTY. Inc. operates its Broadcas! r:ente, in Castle Rock. C0il1rad<, ~(IJ (I...

ana mainullns " n,glonal office in Denver. Colorado 8020:.

i.' Dire:'T\·. Inc.. DirecT\· Merchandising. Inc. and Direcn' Operations. inc. are all.

direct" or il1~irecI!'. "·holl, 0\\11ed subsidiaries ofDirecT\· El1le;-pri,es.lnc.

I... D=lencianl Hughes is a Delaware corporation with its principal place or business

al 1171 ~ L,ol,'ral;ol1 Lane. Germantown. Maryland ::0876.

1:. Defendant Thomson Consumer Electronics. Inc. :.' ~ Dela\\·are cNporation wirh

its principal i'lace of bClsiness at 10330 :'\orth Meridian Street. 1:1"::3napolis. Indiana ..62CJO.

Thomson Consumer Electronics. Inc. does business as RCA.

16. Dd=ndanl RadioSh~ck is a Delaware corpor"tiol~ \\ ith its principal ,,'aee oC

business al :0(' Throckmorton Street. Suite 1800, Fort \\·orth. T~'":S 76102

17 Defendanr Circuit City is a Virginia corporatio'l \\.::;-, its princ:pal ):'lnce of

business at yq~i) \13,·land Drive, Richmond. Yirginia :'3233.

~ s. ~ciendant Best Buy is a 1\1ilUlesota corporation \\::h i:s princio:l! !=,iace e,f

"'l"nes> at "1)-.' Fhing Cloud Dri,'e. Eden Prairie. 1\1inne,01:: :" ~..: ..

: CJ. :::J~:l 0f Defendants RadioShack. Circuit City :::1,~ '3"s: 8uy i; ,~ j'~::lci?:1!
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suostantial amount of the competition faced 0\- any member of tile ~r(1ur "(1uieL il~ tile Mdinar,

course. be supplied oy other members of tile group.

.Jl·RISDICTIO,\·\ '\0 \ P<lT

:::0_ Plaintiffs brin~ this action pu,suant \0 Sections I ;Ind ::: of the Siler.nan .-\Cl. : ~

L.S_c. ~~ J and :::: Section 3 of the Cla,10n Act. I~ L.S.c. ~ P: Section -:31 a I (If the L.anllJl11

Act. 15 L.S.c. ~ I 1:::5( al( II(B): the Colorado Antitrust Act of J qq:::. Col. Re\ _Sta:. ~ 6·-:· : () i Sl

~: the Colorado Consumer Protection ,-\ct. Col. Re\·. Stat. ~ 6·1· J 0 I e! ,ec,: C31':"01111a

Business and Professions Code ~~ 167:::0. 16750. 17:::00 and 17:::(13: and under the ;:0111111011 13"

doctrineJ of tortious il1lerference with contract. tortious interference ,,-ith prospecti\'e cont:'actual

relations. trade libel and unfair competition.

:: I. This Court has jurisdiction over the subject maner of this action pursual1l \(\ ::S

eSc. §~ 1331. 1337(a) and I367(a). insofar as Plaintiffs' first through Se\'el1lh <:lail11s (or relief

arise under federal statutes. inter alia. the Shemlan Act. the Cla,10n Act and rhe Lanham ,-\ct:

and Plaintiffs' Eighth through ,\ineteel1lh claims for relief are so related to Plaintift's' federal law

claims that the,' foml part of the same case and COl1lroversy,

Defendants are subject to personal jurisdiction in this District pursu:mt to Co!.

Rev. Stat. § 13·1-1:::4. because they are authorized to transact and in l":1ct ha\e tr311'11<:1<:2 ~'l:sil1ess

,,'ithin the State of Colorado: o,,"n. use or possess real property ,,'i;!1in the State or"C"I,':'ajl':

ha\-e cOl11mined tortious acts within the S:ate of Colorado or h2\-e committed tonic';ls acts :hat

h3\-e caused injury und damage "'ithin the State of Colorado. and ha\'e sufticient CCl:Hacts ,,-ith

the 5t;Ite of Colorado and ha\e l'urp<Jsefull: a\'ailcd thel11sel\'es otlhe benetits an,j ;l:'i\il~ges "f



c()nciuclin~ husiness in tht, Stati: (\fC"I"rad" such lilal thi, Cou,",- ~.\er;;:s~ (,~'.iu~~sdiction

comports with due process.

23. Among other contaCls. DirecT\' pro\'ides sunscl':pli":l lele\'is;on pr'<'grammil1g It'

Ihousands (\f Colorado ci tizens on a c(\ntinu(\us basis. and DirecT\·. Inc. (\rerates an up! in;';

center in Castle Rock. Colorado. DirccT\' derives substantial re\'cnu:.::s t1\ selling e_luir>i11e~; an~

distributing programming to consumers in ColQrado and nationw id~, Hughe, act> in CC'l1cert

wilh DirecT\' on a nationwide basis 10 sell products and e>;ert mar~et innuence wi;hin C(\I<ll"Uo",

RCA maimains sales and sen'ice offices in Denver. Colorado. RC.-\. RadioShacL Circui, Cil:

and Best Buy each derive subslantial re\'enue from the sale of elec:rc'l1ic equipmen:. including

high-power DBS equipment. in Colorad(\ and nationwide. RadicSilacL Circuit Ci:: and Best

Buy each maintain one or more retail stores in Colorado.

24. Venue in this District is proper pursuant to:S L·.S.C. ~ 13911bl and (CI. and 15

L.S.c. S§ 15 and :2. inasmuch as all Defendants are corporalions :;m are subiect w personal

jurisdiction in this District and therefore are deemed to reside ill ;his Dislric. Jlhi :: subswntial

pan of the e\,ents and omissions gi\'ing rise to Plaintiffs' c1ail11s he~~in OCCUlTed :1' ;his Dist~icl.

:5. Defendants' aCli\"ities. as alleged herein. were 3i1~ 2:'" within the 11,1\\ of :nle~slal~

commerce. and were and are intended to. did and do ha\'e a di:"ec:. ;ul'>i:lIlliJI Jnd ~~,""5Llll,,i';\

foreseeable effect on interstate commerce within the L'nited Sla,':;
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26. High-p0wer DBS i;; a revolutionary technology thar ha, changed the' wa' man'

consumers watch television. High-p0lVer DB5 pwvides hundred, c\(channel, ofdigita;-crisr

picture and sound directlv 10 viewers. without an expensive and ilmited networK or cabie> P:'

local broadcast antennas. The ilkgal practices in which DirecT\' has engaged ha\'~ heen -- ane.

unchecked. "'ould continue to be -- harmfult0 wmpetition in this 'Clung marKet for an imp"rtan:

em~rging teclmology.

The Limits of Broadcast and Cable Telc"isi,'n Sen'ice

Before the advent of DBS. tele"ision signals were ,;~nt loy either broad cas! or

cable. Broadcast tele"isi0n relies on local. over-the-air transmissi0!1S to offer free acc~ss [0 a

handful of chalmels. Cable service providers use miles of cable and signal b00sters 1(1 deli,·er.

for a fee. an increased number of channels. Cable service has gained in prominence (ner the past

thirty "ears: households subscribing to cable television now numher in the tem 0fmilli(lns.

28. Both cable sen'ice and 0"er-the-air broadcasts. hOIl·ever. remain subiect l(\

significant limitations that impair their suitability for many COl15um",rs. For example. he'tll suffer

a decline in quality as the signal travels farther from its source. L(\cal broadcasring 5t;:1 ,'n!)

offas a fell channels. and most cable TV S)'slems calTY kller tha!1 ,'ne hundr~d. Funil~:·. C[l!'!e

rates and costs ha"e increased steadil)·. causing man)' consumer; ie' ,ie'" cable as J ,'''e':' ., a:,,~

proposition. !v!oreo,·er. both cable and local broadcasts are gee'g,Ji'!;ica!ly limited: lo.:a'

broadcasts reach only "jewel's able to recei"e the signal and Gible TY can only sene sur-,'::'ibe,s

whose homes are or can be connected to :l cable system" s neI\\\11"k \";" c3bl~5 and hCH)Sl~!·5. Thus.

q



although man\ American househoids ilav~ access tt' cahi~ and tl\,..:,·tile-ai;' broadcasts, and otilers

have access to one or the mhe:', millions have access l(l neitil~r.

Direcl-In-Home Satellite S~rvice Emer~es

Tn S~rw Customer> Be\ond the Cahle Il1r'r~structur~

:9, The si]()nc()ll1in~" oj cable T\' and traditional ,wcHile-air T\' brnujcasts led to

the accelerated de\e[opmelll of a new technolog\ for distribution o;'tele\ision pro~raJ1lJ1ling:

direct-10-home satellite serv'ice,

30, When direct-IO-home s31cllite serv'ice premiered in the late I(JlOs. j; utilized C·

hand frequencv satellit~s, The 10\\ power of C-band signals requir~d the consumer to use a

backyard dish anteIUla four to eight feet in diameter. which was bo;h ungainly and difficult to

install in densely populated areas. Indeed. tlte size and cost of these dish antennas haw rendered

C-band technology largely obsolete.

31. [n 1989. the first generation of DBS technology emerged. kno\\'n as medium-

po\\'er DBS. DBS \\'orks through the transmission ofT\' signals (rom one nr more geostationar:'

satellites directl:' to a dish antenna located at the CUSlOl1ler"s residence. l\·lediul11-p0\\,er DBS

required a smaller dish antenna that \\'as '27" to 39" in diameter.

~" The first (and only significant) pro\'ider ofmedium-p"II"er DBS equipment and

progranUlling \\'as Primeslar. \\'hidl DirecT\' acquired in IQ9Ci. ,'\' its peak. r):·i:l1est:~!' 0Ikr~~

appro:-;imateh 1.+0 channels to I,S mil/ion subscribers, ..J.I[hou~h Pril1lcs:ar clIn'en:" CllJl1inues
. -'

limited operaliuns -- its subscri"e~s noll' number fe\\~r than 11U.l)iJO·- DirtcT\' has been

attempting lL' uf'grade Primes:ar CU5tC'mcrs to its o\\'n higb-p0\\er DBS eql:i;Jll1ent and ser\'ice ..

10



At present. f'rimestar i, the only medium-pflwer DBS sen'i~~ <1\'<1ilabl: in th~ Lnit=(; StJtes. In':

no ne\1 medium-power DBS sen'ice i, e);pected to be deveiop=d.

Hi~h-PC'\\'e~' DRS ~1akes Direcl-l:>-H0m~ Satellite Ser"ice
A\'aiiable lI'itll u Small Dish Antenna Jl1d Jl " Lower Cost

:0, Hi~h-po\\e;'DBS operates in a hi~her ti'equencI ran~e (rhe f..:u-bJndl li1<111 (-band

and medium-pov-,er DBS, Lsin~ these hisher frequencies Jnd hi~her power. as weli a, IIld~

spacing between satellites. high-power DBS can deliver \'ideo programming directl; \(l an : S" lC1

24" diameter dish at the subscriber's home, This smaller dish Jntenna size makes location and

installation of a high-power DBS dish antenna n10re feasible than a C-band or even a medium-

paller 0 BS dish antenna.

34. As compared to the most pre\'alent cable systems. high-power DBS offers many

more channels and significantly improved. CD-quality video and audio. Through enilanced

digital compression. the high-power DBS subscriber can choose from an unprecedented array of

mOlie channels. sports programming. news and infomlation programming. family and

educational programming. pay-per-\'iew programming. forei~'T1 language programming. reli~iolls

programming. other special interest programming. HOT\' broadcasts. and. in some instances.

local indepelldenr and network-affiliated channels_ Se\'er3! of ,he premium mo\ie sen-ice5tbt

ol'i~inated in the cable en I-ironment. such as HBO. Cil1eI11J);_ SllOlIlime. The \lo,ie Channel Jnd

The Disn~' Channel, otTer high-po\\-er DBS subscribers l1111i!i~l~ CilaJUleis with differenr

11



36. EchoStar", DISH '.:et\\ork offers two hundred 1110r~ channel:: than DirecT\" and

has a significantly bener record for custom~r se[\"ic~. DISH ~~rwork also otT~rs local broadcast

chalUlels by sal~llite in thjny-thre~ markets around the country. ::ubstantially m0r~ :h3n D:recT\·.

DISH '.:em·ork ranked number one in customer satisfaction SU[\~,"S by' J.D. p('\1~~ 8: ..\"oci:1tes

in both J 999 and 2000.

DEFE'.:DA'.:TS·",\:TI-CQr'vfPETITI\·E CO\:DCCT

37. To avoid ha\'ing to compete with EchoStar on th~ merits. and ill order It' ~aise its

new" riYal's costs. DirecTV has engaged in a broad array ofprecawry. unreasonabk and p~r se

illegal conduct. Each feature of this range of illegal conduct is d~signed to and do~s rei:lforce the

anti-competitive impact of the others. This conduct has dfecti"e" prevented Ech0Sur. J~spite

!he superior quality and anracti"eness cd' its se"'jce, from bringing ,.ptima! COl11pe:;,i, C :,c:lent;

to consumers and materially diminishing DirecT\"s monopoly ;,,;\ler. Ind~ej. D:~::T\ ::~,

c\..lnrinualJy utilized that yery power to secure the 3lTangemen:s :;~:l: pe:r,ctL:;)t~ i:.

12



,~b, Firs!. DirecT\' has substantially 10r~ci,'sej com;'lc::iion i" ,:::curln~ lIa1:

electron lC$ retai lers a series of excl usi\'~-deaJ in:; CQl1lra::tS \\"jh');;~ :~n~i ·cumpeti ti \ ~ dr:si gn aile

~o\C()n 01 Ech(\Star"s equipment by major retailers, Third, DlJ'e __ '~\' hao; consQir~,~ witi] n1<'S: of

the maiar HDT\' manufacturers to e:\clude EchaStar from the :-I:''', J:-Id il11rO:-:;lil: HDT\' i1~td;e:,

Q\ pa\Jl1); the manufacturers to build products srecificali, des:pe~ iC' be incol11pJiib," lI'jih

DISH '.:etwork. and has used its influence with these manu:-a~iJ:'c~; il' \h,.=ai~il 1'~\aikr; :hal

DirecT\' has paid major spons leagues to refuse eH~n 10 acc.o'~!'i~; '-rom EcilOSia:' r,'i' ~i1rr:nl or

luture spons pro~ramll1ing rights, Fifth, DirecT\' has en);a~~~ ::, '\ iJe-,.an~::~~ ::I::ai1'

competition, including falsely disparaging EchoStur's equipl11=:~', ~::1': s=nic=,

restrains trade because it substantially forecloses competitioil :~ :::= market :'(Ir 'lign-r(\\\er DSS

equipment and sen'ice, perpellIates DirecTV's manopo'" in Ii,::: ,,,:::'Kct. and ':::11il~isj].o's

\:on.o' of them, alone or together. has any legitimate !Jusine" :::<:':~'.i"n or ,~~',~,' :m\ :--;'0-

: -'



DirecT\· Co:rce, anti Illlrrc'Oerh· Induce, Elec~ronic, Retai ler,
T(, E::\(,'!ud-;.' E:ho~tilr Product!' one.: ~~:\'ice~

40. DirecT\· sell, J sul'stallli~1 amount ofi~s high-f'c'''e;· DB5 equipll1cn:. ane

CUITesrondill~ rrogramming !'en"icc subscriptions. through con::;UI11~r electr0I1ic.' re~ail~:':-; ~;~a:. ill

.1 I. For instance. large-chain narional elecrronics retailers c""ational Cha,n

Retailer,""!. such as RadioShack" Circuit City and Best Bu;·" offer a disl;nctile range G:"f'wj"ct,

~nd seC'i:e,. Perhaps for this reason. they u"ansact a substantial pe~centage c'l" all lw III t'

electronics sales ;n the lnited States each year.

-c. DirecT\" has secured a series of agreements with ;h~ \"ational Ex.:]us;\\:, R.c:.:;i~:-s.

pursuall1 to "hich the Retailers agree not to promote or offer EchoStar"s equipl11"iOt ::n': s"~lice.

in e~change" :he "ational Exclusi,:~ Retailers rccei\'e a \,arietl· Qfinducelllems" induding cash

p";melllS or ,·cbates for each DirecTV-cOl11p3.lible recei,·er the; scll. The;· also rcceile J

;:>ercel1lage 01 DirecTV"s future high-power DBS sen·ice profits through a residuals pr('gram.

The sizes of these rebates and residuals are tied to the \ationa! Exclusi,·e Rec3ikr5 e\C':""SS
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wlmho l !"' supplies of its products from retailers thm sell competitor'; high-power DES sen'ice

and equipment. and has terminated contracts with retailers that hal e chosen or anemplec [I' deal

with EchoStar. Indeed. in response [0 DirecT\"s threats, severJi ;:()nsumer electr0nics outlets

tha: preliousl: sold both DirecT\' and EchoStar high-po\ler DBS ;;erlice and eauioment either

temlinated their sales of E;:hoStar-compatible recei,'ing equipment or hale inf0mlec EchoStJr of

their imention to do so, To coerce agreement. DirecT\' has also :hreatened n0n-exc;usil'e

retailers \lith refusal 10 pay residual payments alread:' earned, Once a retailer has joined the

h0\'CC't!. DirecT\' polices adherence further by threatenin~ tenlli,lJtion of residuals should that

flml chc.ose to deal with a competitor of DirecTV, Thus. DirecT\ has s0ughl tc' impose

effectively indetinite terms on its exclusive-dealing contracts,

+4, DirecTV's exclusive-dealing contracts with the relJilers have also been

supplemented and reinforced by an enforced understanding bet\leen each retailer and RC.-\.

pursuant to \\'hich retailers will lose the ability to carry RC.-\ HDT\'s if they do n0t exclude the

goods and sen'ices of EchoStar. and subject to the threat that thel otherwise \I ()uld be denied

RC.-\ HDTVs, DirecTV has also used its exclusil'e alTangement; \\'ith other HDT\'

manufacturers. as explained in detail below. to threaten retai kr; ,,'itil exclusion from access to

supplies of HDTVs,

+5, The anti-competitil'e purpose and effect or Dir=c':\", excluslle-dcJiing pr(':;~al11

0Lli\lcigh an:· conceil'able sales efficiencies or other economic :l~lal1tages ol'er a l~aturall:

cOI11Dctitil·e market.
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